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United States of America,^
I ss.

'

\

District of Alaska. J

Pleas and proceedings began and held in a criminal

cause, at a regular term, of the United States District

Court for Alaska, Division No. 1, 'beginning on the 7th

day of December, A. D. 190'3, and ending on the 2d day

of March, 1904. \

Present: The Honorable M. G. BiPiOWiN, Judge.

The Honorable J. M. SHOUP, Marshal.

The Honorable W. J. HILLS, Clerk.

On the 12th day of January, 1904, the Grand Jury re-

turned into open court the following indictment, to wit:

In the District Court of the United States of America, Dis-

trict of Alaska.

THE UNITED STATES ^

vs. y Section 466, Penal Code.

NICK GURVICH.

Indictment.

At the December term of the District Court of the

United States of America, within and for the District of

Alaska, Division No. 1, thereof, in the year of our Lord

one thousand nine hundred and three, begun and held

at Juneau, in s-aid District, beginning December TtJi,

1903.
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The Grand Jurors of the United States of America,

selected, impaneled, sworn and charged within and for

the District of Alaska, accuse Nick Gurvich by this in-

dictment of the crime of selling liquor to minors com-

mitted as follows!

:

The said Nick Gurvich at or near Douglas within the

said District of Alaska, Division No. 1 thereof, and with-

in the jurisdiction of this Court, on the 2d day of Jan-

uary, and at divers other times, in the year of our Lord

one thousand nine hundred and four did knowingly, will-

fully and unlawfully, after having obtained a license

to retail intoxicating liquors at Douglas within the Dis-

trict, of Alaska, Division No. 1, and within the jurisdic-

tion of this Court, and then holding barroom license No.

93D issued on the 12th day of August, 190-3, for the per-

iod of one year, sell, give and dispose of certain intox-

icating liquors to certain minors then and there being

named as follows: Bernie Noonan, Frank Insley, and

other minors to the Grand Jury unknown. And so the

Grand Jurors duly selected, impaneled, sworn and

charged as aforesaid, upon their oaths do say: That

Nick Gurvich did then and there commit the crime of

selling liquor to minors in the manner and form afore-

said, contrary to the form of the Statutes in such cases

made and provided and against tHe peace and dignity

of the United States of America.

JOHN J. BOYOE,

United States District Attorney.

[Endorsed] : "Original. No. 414B. United States of

America vs. Nick Gurvich. Indictment for Selling



The United States of America.

Liquors to Minors. A True Bill. A. S. Dautrick, Fore-

man of Grand Jury. Witnesses Examined Before the

Grand Jury. John Diggs, Geo. Itennedy, John Pen-

glase, Samuel Keist, Charles Johnson, W. W. Casey,

Frank V. Insley, Merv^e Huff, Berney Noonan, Joe Cog-

gins. John J. Boyce, U. S. District Attorney. Filed

Jan. 12, 1904 W. J. Hills, Clerk. By , Dep-

uty." ,'

On the 14th day of January, 1904, the following pro-

ceedings were had and entered of record, to wit:

UNITED STATES ^

vs.

NICK GURVICH.

^ No. 414-B.

Arraignment.

Now, on this day came the United States Attorney;

came also the defendant in person, and being represent-

ed by his attorneys, Malony & Cobb, and after the read-

ing of the indictment herein, a copy being served upon

defendant, defendant was asked by the Court if he is

indicted by his true name and replies that he is, and

upon application of counsel for defendant, defendant is

granted time in which to plead.

On the 16th day of January, 1904, the following pro-

ceedings were had and entered of record, to wit:
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UNITED STATES"^

vs. i. No. 414-B.

NIOK OURVIOH.
J

Plea.
I

Now, on this day came the United States Attorney;

came also, the defendant and his attorneys, Malony &

Gobb. And having been arraigned on a prior day of

this term, defendant is asked by the Court if he is guilty

or not guilty of the crime charged against him in th(»

indictment, namely, that of selling liquor to minors, to

which the defendant says he is not guilty and therefore

puts himself upon the country, and the United States

Attorney for and on behalf of the Government doth tho

same, and this cause is set down for trial, on January

'25th, 1904, to follow the trial of cause No. 413-B.

On January 28th, 1904, the following proceedings

were had and entered of record, to wit:

UNITED STATES 1

vs.

NICK GURVICH

No. 414-B.

I Trial.

Now, on this day came the United States Attorney;

came also the defendant in person, and being repre-

sented by his attorneys, Malony & Cobb, and announc-

ing ready for trial. Thereupon the following men were
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The United States of America. 5

selected as jurors to try the issue in this cause: N. C'a^-

person, C. J. Scuse, L. Van Len, John Miller, and E. Kof-

man.

After which the jury having been duly sworn, the fol-

lowing witnesses were called upon to testify in behalf

of the prosecution; W. J. Hills, J. M. McDonald, John

Penglase, F. Insley, M. Huff, George Kennedy, B.

Noonan, C. Johnsou, M. Kelly, Sam Keist, W. Casey and

Joe Coggins.

Whereupon plaintiff rests its cause, and counsel for

defendant present their motion for the court to direct

the jury to return a verdict of not guilty, and after ar-

gument had and the Court being fully advised in the

premises, denies said motion, to which order and ruling

of the Court counsel for defendant excepts.

On January 29th, 1904, the following further proceed-

ings were had and entered of record, to wit:

UMTED STATES'!

vs.

NICK aURVICH,

N«. 414-B.

Trial (Continued).

Now, on this day come the United States Attorney;

came also the defendant and his counsel and likewise

the jury heretofore impaneled and sworn, and each an-

swering to his name, the trial of the cause proceeded

with:
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Whereupon, the defendant and M. J. O'Oonner are

sworn and testified in behalf of the defendant, where-

upon defendant rests his cause; and after argument had

and the juryibeing instructed as to the law in the prem-

ises byi the Court, retire in charge of their sworn bailiff

for deliberation and thereafter return into Court with

their verdict, which is in words and figures as follows:

The United States of America,

District of Alaska. }
In the District Court of the United States for the District of

Alaska.

THE UMTED STATES OFi AMERICA;

vs. I'foferiiber Term.
1903.

NICK GURVICH.

Verdict.

We, the jury impaneled and sworn in th'e above-en-

titled cause, find the defendant guilty as charged in the

indictment.
'

N. CARPERSON,

Foreman.

Dated Juneau, Jany. 29, 1904.

Which verdict was ordered entered and filed; where-

upon the jury was discharged from further considera-

tion of this cause.

On February 23d, 1904, the following further proceed-

ings were had and' entered of record, to wit:
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The United States of America. 7

UNITED STATES
^

:
,

ra, I No. 414-B.

NICK GURVICH.

Order Denying Motion for New Trial, etc.

Now, on this day this cause came on to be heard upon

the motion of defendant for a new trial, and motion fo"

arrest of judgment, and after argument had, the Court

being fully ad\ised in the premises, denies both said mo-

tion's; to which order and ruling of the Court defendant

by counsel excepts.

On February 24th, 1904, the following further pro-

ceedings were had and entered of record, to wit:

UNITED STATES^

vs. I No. 414-B.

NIOK GURVICH.

Judgment.

And now on this day came the United States Attor-

ney; came also the defendant in person, and being rep-

resented by his attorneys, Malony & Cobb, and defend-

ant having on a former day of this term beeu by a jury

convicted of the crime of selling liquor to minors, and

having been given notice of time of sentence, and being

now asked by the Court if he has anything to say why

the judgment of the Court should not be pronounced

againist him, and giving no valid and suflficient excuse
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therefor; it is therefore the judgment and sentence of

the Court that barroom license No. 93-D issued on Au-

gust 12th, 1903, to conduct a barroom at Douglas, Al-

aska, for one year from' July 1st, 1903, by said Gurvich,

be and the same is hereby declared null and void, and

that the license fee for the unexpired term of said li-

cense be forfeited, and that you, Nick Gurvich, pay all

costs incurred in the prosecution of this cause, to which

order and judgment of the Court defendant 'by counsel

excepts, and upon application of counsel for defendant,

defendant is given thirty days in which to prepare and
file his bill of exception's herein.

On the 1st day of March, 1904, the defendant filed his

petition for a writ of error, which is as follows, to wit:

THE UNITED STATES,

vs.

NICK GURVICH, ^ ^^- ^^^'^'

Defendant.

Petition for Writ of Error.

Nick Gurvich, defendant in the above-entitTed cause,

feeling himself aggrieved by the verdict of the jury, and

the judgment entered on the 24th day of February,

1901, comes now by Malony & Cobb, his attorneys, and

presents herewith his assignments of error and peti-

tions the Court for an order allowing said defendant

to prosecute a writ of error to the Honorable the United

States Circuit Court of Appeals, for the Ninth Circuit,
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The United States of America. 9

under and according to the laws of the United States,

in that behalf made and provided, and also that order

be made fixing the amount of security which the defend-

ant shall give and furnish upon said writ of error, and

that upon the giving of such security all further pro-

ceedings in this court, be stayed and suspended until

the determination of said writ of error by the United

States Circuit Oourt of Appeals for the Ninth Circuit.

And your petitioner will ever pray, i

MALONY & COBB,

Attorneys for Defendant.

[Endorsed]: Original. No. 414-B. In the United

States District Court for Alaska, Division No. 1 at Ju-

neau. The United Stateis, Plaintiff, vs. Nick Gurvich,

Defendant. Petition for Writ of Error. Filed March

1, 1904. W. J. Hills, Clerk. By , Deputy.

Malony & Cobb, Attorneys for Deft.

At the same time, defendant filed his aissignment of

errtors which is as followis, to wit:

THE UNITED STATES,

vs.

NICK GURVICH,
No. 414-B.

Defendant.

Assignment of Errors.

Now comes the defendant and assigns the following

errors committed by the Court upon the trial of the
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above-entitledl cause, and upon which he will rely upon

the hearing of the case in the Appellate Court.

First.—The Court erred in compelling the defendant

to go to trial, over his objections before a jury com-

posed of only six jurors instead of twelve.

Second.—^Tlie Court erred in overruling the defend-

ant's motion in arrest of judgment.

Third.—The Court erred in refusing the prayer of the

defendant to instruct the jury as follows:

"Gentlemen of the Jury: Under the law a man is not

responsible criminally for the act of his employee, un-

less the act of the employee is done with the knowledge

and consent of the employer, or by the employer's di-

rections, either expressed, or implied. In the case you

are now trying, there is no proof that the defendant

himself sold any liquor to minors, but such sales, if any,

were made by the defendant's employees. Now, unless

you find and 'believe from the evidence beyond a rea-

sonable doubt that the sales, if any, made 'by the em-

ployees, were so made by the direction of the defend-

ant, either expressed or implied, or with his knowledge

and consent, then you will fijid the defendant not

guilty."

Fourth.—The Court erred in instructing the jury as

follows:

"This being accepted as the burden placed upon the

prosecution, it is necessary to determine the nature of

the knowledge that is required under the statute affect-

ing the sale or permission to sell, to the person de-

scribed. Permit, is defined by Webster in the follow-
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ing language: "to let through; to allow or suffer to be

done; to tolerate or put up with." One may permit by

giving expreiss authority to another to do a particular

act or he may allow or suffer the act to be done or tol-

erated and may knowingly do so when under obligation

of law to prevent the act and takes no adequate action

or means to prevent being done that which the law re-

quires him to prevent. In other words, if a man, when

required by law to refrain from doing a particular act,

furnishes the means to others with which to do that

act, which is forbidden by law, and having furnished

the means and placed it in the power of another to do

the act and adopts no adequate means to prevent its

being done, he may be said to knowingly permit the

act."
;

Fifth.—^The Court erred in instructing the jury as fol-

lows:

"It may be necessary for the Court to determine in

this case and to instruct the jury in this behalf, whether

the knowledge of the bar-keepers who were placed in

this saloon for the conduct of the business and the sale

of intoxicants was the knowledge of the defendant. The

Court charges you that when the bar-keepers of the de-

fendant were selling liquor to minors and others they

were selling it under the license that had been granted

to the defendant; all sales made in the Slavonian Saloon

after the license was granted were sales either law^ful

or otherwise, under said license, and if made in viola-

tion of its terms such act or sale or giving away intoxi-

cants was unlawful and the act of the bar-keeper, the
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agent, was the act of the principal and in my opinion

under the peculiar language of the statutes of Alaska,

the knowledge of the agents or bar-keepers was the

knowledge of the principal." '

And for the said errors, defendant prays that said

cause be reversed and a new trial granted.

MALONY & COlBB,

Attorneys for Defendant.

[Endorsed] : Original. No. 414-B. In the United

States District Court for Alaska, Division N'o. 1 at Ju-

neau. The United States, plaintiff, vs. Nick Gurvich,

Defendant. Assignment of Errors. Filed March 1st,

1904. W. J. Hills, Clerk. By , Deputy. Ma-

lony & Oobib, Attorneys for Deft.

Service of the above and foregoing assignment of er-

rors is admitted to have been duly made this 26th day

of February, 1904.

U. S. District Attorney for the Dist. of Alaska, Division

No. 1.

On the 1st day of March, 1904, the Court made the

following order, which was entered of record, to wit:

At a Stated Term, to wit, the December Term^ 1903, of

the United States District Court for the District

of Alaska, Division No, 1, Held' at the Courtroom

in the City of Juneau, Alaska, on the 1st Day of

March, 1904. Present, the Honorable M. C.

BROWN, District Judge.
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THE UNITED STATES,

vs.

NICK GURVICH,

Order Allowing Writ of Error.

Upon miotion of Malony & Cobb, attorneys for defend-

ant, and upon tiling a petition for a writ of error and

an assignment of en'ors, it is ordered tliat a writ of er-

ror be and hereby is allowed to have reviewed in the

United States Circuit Court of Appeals for the Ninth

Circuit, the judgment heretofore rendered herein; but

the Court declines to fix the amount of bond on such

writ or to approve any bond to operate as a supersedeas

to the judgment herein. And the defendant is allowed

twenty days to present his application for sjupersedeas

to the Honorable the Circuit Court of Appeals, and

shall serve notice of such application on the United

States District Attorney. '

M. C. BROWN,
Judge.

On the 1st day of March, 1904, a writ of error was

sued out, and served, which, wath the proof of service

thereon is as follows:
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THE UNITED STATES,

vs.

MOK GURVIOH,

Defendant.

No. 414-B.

Writ of Error (Copy).

The President of the United States to the Honorable,

the Judge of the District Court of the United States

for the District of Alaska, Division No. 1, Greeting-:

Because in the record and proceedings as also in the

rendition of a judgment of a plea which is in the said

District Court before you, or some of you, between Nick

Gurvich, plaintiff in error, and the United States, de-

fendant in error, a manifest error hath happened, to

the great damage of the said Nick Gurvich, plaintiff in

error, as by his complaint appears:

We being willing that error, if any hath been, should

be duly corrected, and full and speedy justice done to

the parties aforesaid in this behalf, do command you,

if judgment be therein given, that then under your seal,

distinctly and openly, you send the record and proceed-

ings aforesaid, with all things concerning the same, to

the United States Circuit Court of Appeals for th.}

Ninth Circuit, together with this writ, so that you have

the sam^ at the city of San Francisco, State of Califor-

nia, on the 3ilst day of March, next, in the said Circuit

31ist day of aMrch, next, in the said Circuit Court of Ap-

Court of Appeals, to be then and there held, that the rec-

ord and proceedings aforesaid, being inspected, the said
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Circuit Court of Appeals may eause further to be done

therein to correct that error, what of right, and accord-

ing to the laws and customs of the United States should

be done. * ^

Witness the Honorable MELVILLE W. FULLER,

Chief Justice of the Supreme Court of the United States,

the 1st day of March in the year of our Lord one thou-

sand nine hundred and four.

[Seal]' ' W. J. HILLS,

Clerk of the United States District Court for the Dis-

trict of Alaska, Division No. 1.

Bj J. J. Clarke,

Deputy.

Allowed 'by: '

;

: I i i i i , i

M. C. BROWl!^,

District Judge.

Service of the above and foregoing writ of error and

receipt of a copy thereof is hereby admitted this 1st

day of March, 1904.

JOHN J. BOYCE,

United States District Attorney for Alaska, Division

No. 1. '

•

'

[Endorsed] : Original. In the United States District

Court for Alaska, Division No. 1, at Juneau. The Uni-

ted States, Plaintiff, vs. Nick Gurvich, Defendant. Writ

of Error. Filed March 1, 1904. W. J. Hills, Clerk. By

.^ Deputy. Malony & Cobb, Attorneys for Deft.
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On the same day, a citation was issued, returned and

filed, which, with acceptance of service thereon, is as

follows, to wit:

THE UNITED STATES,

vs.

NIOK GURVICH,

Defendant.

No. 414-B.

Citation in Error (Copy).

The United States of America—ss.

The President of the United States to the United States,

and to the Honorable John J. Boyce, United States

District Attorney for Alaska, Division No. 1, Greet-

inoj: 1

You are hereby cited and admonished to be and ap-

pear at a United States Circuit Court of Appeals for

the Ninth Circuit, to be holden at the city of San Fran-

cisco, in the State of California, within thirty days

from the date of this writ, pursuant to a writ of error

filed in the clerk'sf office of the United States District

Court for Alaska, Division No. 1, wherein Nick Gurvich

is plaintiff in error and the United States are defend-

ants in error, to show cause, if any there be, why the

judgment in isaid writ of error mentioned, should not be

corrected and speedy justice should not be done to the

parties in that behalf.
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Witness the Honorable MELVILLE W. FULLER.

Chief Justice of the Supreme Court of the United

States, this 1st day of March, A. D. 1904, and of the In-

dependence of the United States, the one hundred and

twenty-eighth.

M. C. BllOWN,

Judge of the United States District Court for Alaska,

Division No. 1.

[Seal] Attest: W. J. HILLS,

Clerk.

By J. J. Clarke,

Deputy.

Service by copy of the above and foregoing citation in

error is admitted to have been made this 1st day of

March, 1904.

JOHN J. BOYCE,

U. S. District Attorney for Alaska, Division No. 1.

[EIndorsed]: Original. No. 414-B. In the United

States District Court for Alaska, Division No. 1, at Ju-

neau. The United States, Plaintiff, vs. Nick Gurvich,

Defendant. Citation in Error. Filed March 1, 190L

W. J. Hills, Clerk. By —, Deputy. Malony &

Cobb, Attorneys for Deft.

On the 2d day of March, 1904, the defendant filed a

cost bond, which is in words and figures as follows, t;j

wit

:

'



18 Nick Gurvich vs.

THE UNITED STATES,

vs.

NIOK GURiVIOH,
No. 414-B.

Defendant.

Bond on Writ of Error.

Know all men by these presents, that we, Nick Gur-

vich, as principal, and A. Kengyol and George Kyage,

as suretieis, are held and firmly bound unto the United

States of America, plaintiffs above named in the sum

of two hundred and fifty dollars, to be paid to the said

United States of America, their successors and assigns

to which payment well and truly to be made, we hereby

bind ourselves and each of us, jointly and severally, and

each of our heirs, executors and administrators, and as-

signs, firmly by these presents.

Sealed with our seals, and dated this 1st day of

March, A. D. 1904.

Whereas, the above-named Nick Gurvich has isued out

a writ of error to the United States Circuit Court of Ap-

peals for the Ninth Circuit to reverse the judgment in

the above-entitled cause by the United States District

Court for the District of Alaska, rendered on the 24th

day of February, 1904. *

Now, therefore, the condition of the above obligation

is such that if the above-named Nick Gurvich shall pros-

ecute said writ of error to effect, and abide the decision

of the Aj)pellate Court, and pay all costs that may be

adjudged against him, if he shall fail to make good his
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plea, then this obligation shall he void; otherwise to re-

main in full force and virtue.

Nike GURVIOH.

A. KENOYOL.
GEORaE KYAjGE.

Approved this 2d day of March, 1904, to operate only

as a cost bond.

M. C. BROWN,
Judge.

[Endorsed]: Original. No. 414-B. In the United

States District Court for the District of Alaska, Divi-

sion No. 1, at Juneau. The United States, Plaintiff, vs.

Nick Gurvich, Defendant. Bond on Writ of Error.

Filed March 2d, 1904. W. J. Hills, Clerk. By
,

Deputy. Malony & Coibb, Attorneys for Deft.

On the 4th day of March, 1904, defendant filed his bill

of exceptions, which is as foUow^s, to wit:

THE UNITED STATES,
Plaintiff,

^®*
I No. 414-B.

NICK GURVICH,
j

Defendant. /

Bill of Exceptions.

Be it remembered that on the trial of the a/bove-en-

titled cause, the following proceedings were had, to wit:

First Exception.—Six jurors having been drawn from

the box, examined on their voir dire, found qualified,
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and accepted by both parties, the Court ordered said

six jurors to be sworn, as the jury to try the case; where-

upon the defendant oibjected to being placed upon trial

before a jury composed of only six jurors, on the ground

that the same was not a legal jury, and demanded a

jury of twelve; and the Court overruled said objections

and compelled defendant to go to trial before a jury

compoised of only six jurors; to which ruling of the Courl,

the defendant then and there excepted.

And thereupon, to maintain the issues on their part,

the plaintiffs introduced testimony tending to prove

that the defendant, Nick Gurvich, was the holder of

barroom license No. 93-D, issued on the 12th day of Au-

gust, 1903, and running for the period of one year from

July 1st, 1903. That under said license, he was the

proprietor of a isaloon on Douglas Island, Alaska, known

as the Slavonian saloon. That the defendant himself

never tended bar; he had two bar-keepers employed

who attended the bar. Defendant was city marshal of

Treadwell City, an adjoining town, and lived there. He

visited his saloon daily, counted the cash, ordered goods,

and exercised full control and direction over the busi-

ness, usually spending about an hour daily at the saloon.

In the months of July, August, September, O'ctober, No-

vember and December, 1903, sales of intoxicating liquors

were made by the bar-keepers to the minors, Bernie

Noonan, Frank Insley, and other minors. This occurred

on six or seven different occasions. The bar-keepers

knew that the said persons were minors at the time of

the sales.
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(Testimony of Nick Gurvich.) '

And the defendant, to maintain the issues on his part,

was s'worn as a witness and testified as follows:

Direct Examination.

(By Mr. OOBB.) '

Q. State your name. A. Nick Gurvich.

Q. Are you the defendant in this case?

A. Yes, I am.

Q. Where do you reside?

A. Treadwell City.

Q. Have you any occupation there, what is your busi-

ness down at Treadwell?

A. I am marshal there.

Q. City marshal? A. Yes.

Q. Just explain to the jury—you are proprietor of

the Slavonian Saloon? A. I am.

Q. Just explain what you do with reference to the

saloon, how you run it, do you tend bar there yourself?

A. No, sir; I never do.

Q. What supervision do you keep over it?

A. I just go over there to see that everything runs

right.

Q. You instruct your bar-keepers?

(Objected to as leading. Question withdrawn.)

Q. Just explain to the jury, Mr. Gurvich, how you

run the saloon, your supervision over it, etc.?

A. Well, I run the saloon like all the rest of the

boys and try keep everything all right and tell the bar-

keepers to sell things to right people, that is all.



22 Nick Gurvich vs.

(Testimony of Nick Gurvich.)

Q. State whether or not you knew tbat any liquors

were being sold to minors?
}

A. I say to bar-keepers not be selling that way at

all.
I

Q. You instructed them not to sell to minors or

other forbidden persons? A. Yes.

(Oounsel for the United States objects to counsel for

defendant explaining what the witness means.)

By the COURT.—The witness does not speak very

clearly. ^

(By Mr. COBB.)

Q. Do you remember the time Mr. McDonald, the

marshal of Douglas, came to you and stated that he had

been informed by the Commissioner that boys had been

getting liquor there? A. I am.

Q. You remember that? A. Y'es.

Q. What did you do with reference to stopping it?

A. When he tell me I says, "All right, I stop it," and

I go to bar-tender and I tell them, both of them.

Q. Has any further complaint ever been made to

you since then?

A. No, before the marshal came over.

iQ. None before that either? A. No.

Q. That is the only complaint made?

A. Tliat is all to me.

Q. After that you gave further directions to the bar-

tenders to stop it? A. That is what I do.
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Q. State whether or not yon ever did consent to the

sale of liquor there by the bar-keepers to minors?

A. No, I never.

Q. How* much are you about the saloon, are you

there constantly, just tell how much you are around?

A. What you mean?

Q. Explain to the jury how much you are about the

saloon; are you there all the time?

A. No, I am about a: hour every day.

Qu How long do you stay?

A. An hour and a half, sometimes.

Q. What for?

A. See how the register going and other things.

Q. Then what do you do?

A. Go to Treadwell' and work; I stay there and sleep

there; my family there.

Oroiss-examination.

(By Mr. BOYCE.)

Q. You say you live at Treadwell? A. Yes.

Q. How long have you lived there?'

A. Pretty near, or a little over, five months.

Q. That is since last August or September?

A. Since last August.

Q. Did you go there when you became marshal?

A. I am, yes.

Q. When was you made marshal there?

A. Since that day.

Q. What day was that?
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A. I don't know what day, isometime in July, I be-

lieve, I ain't sure, I believe the 24th of July.

Q. Where did you live before that?*

A. In Doug'las.

Q. How longt did you live in Douglas?

A. Pretty near Im^o years.

Q. How long have you been in the saloon business?

A. About a year and a half.

Q. About a year and a half?

A. About a year now, day after to-morrow a year.

Q. The first of February last year you began the sa-

loon business? A. I am.

Q. Did you then run the Slavonian saloon?

A. I am.

Q. Did you tend bar there at that time?

A. No, sir.

Q. Did you ever tend bar there? A. No, sir.

Q. You applied for this license, didn't you?

A. Yes. • I

Q. I show you Plaintiff's Exhibit No. 3—1 will show

you your application, is that your signature?

A. Yes, that is mine.

Q. You swore to that before Mr. Clarke?

A. Yes.

(Objected to as not proper cross-examination.)

By the COURT.—It goes directly to the explanation

made by the witness in his defense as to the measure

of responsibility for this matter and his supervision
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there. He just stated the amount of supervision he has

given it; whether that is such supervision as the law re-

quires the law will settle.

(After argument.)

(By Br. BOYCE.)
]

Q. Well, I will withdraw that question and proceed

with other questions directly connected with the cross-

examination.

By the OOUKT.—I am not sure but what you are en-

titled to that question as growing out of his declaration

as to proprietorship.

(By Mr. BOYCE.)

Q. I will ask you, Mr. Gurvich—you stated that you

was the proprietor of the Slavonian Saloon?

A. Yes.

Q. What do you mean by that?

A. What I mean by that? Well, I got everything

belongs to me there except the house.

Q. What? A. The building.

Q. All the fixtures in the saloon belong to you?

A. Yes.

Q. Are you the licensee, did you get the license from

the Government? A. I did, sir.

Q. Did you get it in your own name?

A. Yeis, I did, sir.

Q. Is anyone else interested in that license?

(Objected to as not proper cross-examination, irrele-

vant and immaterial.)
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By the COURT.—The question of proprietorship

raises the question as to whether anyone else is inter-

ested. I suppose, in fact, that that is the last thing the

government would want to show.

By Mr. BOYOE.—The defendant has stated that he

was the proprietor and made some declaration as to

being down there to look after the register and my pur-

pose is to show the attitude he bore toward this saloon

and his knowledge of the men he engaged there and the

manner in which they were engaged there, etc.

By the COURT.—^^Everything that he did, growing out

of his proprietorship and supervision is competent to

inquire into, but asking whether there were other pro-

prietors would be

—

By Mr. BOYCE.—He has stated he Was the sole pro-

prietor; I asked whether there was anyone else inter-

ested in the business.

By the COURT'.—You may ask that question.

(By Mr. BOYOE.)

Q. Were there any others interested in that business

beside yourself? A. No, sir.

Q. Do you know Pete Gilovich?

A. I do, sir. He is working for me there.

Q. Working for you? A. He is a Slavonian.

Q. He is not an American? A. Yes.

Q. Who is Archie Belich?

A. He is working for me, he is my cousin.

Q. What does he do? A. He tendfii bar.
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Q. Do Archie and Pete tend bar all the time, con-

ducting' the business? A. Yes.

Q. How long have they been in that business?

A. Who you mean, them two?

Q. Archie and Pete? A. Since I been there.

Q. Then they were there before this license was ta-

ken out? A. Before this last license, you mean?

Q. Yes. A. Yes.

Q. The license which was taken out the 1st of July?

A. Yes, he was there before I took this.

Q. How long have you known them?

A. I know Archie since he was born, and I know

Pete about ten years ago.

Q. Now, when the city m'arshal, McDonald, came to

you and made complaint about selling" liquor to boys,

what did you do in the matter?

A. I answered McDonald I go stop that and I go

to bar-tenders and tell about it

Q. What bar-tenders did you go to?

A. Both of them.

Q. What did you siay to Archie ?*

A. I say to Archie, you stop that if you done it, you

no sell any more.

Q. What did you say to Pete?

A. Same thing.

Q. What time did McDonald tell you this?

A. About six o'clock in the evening.

Q. How long ago? A. Pretty near two months.
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Q. Before that time had you ever heard anything

about boys getting whisky at the Slavonian saloon?

A. No, sir.

Q. Or beer at the Slavonian saloon?

A. Except one.

Q. One? A. Except one.

Q. Who was that one? A. Birnie.

Q. Birnie who? A. Birnie Noonan.

Q. How long ago had you heard about his getting

it there?

A. Pretty near since I was there he was getting It

for his father all the time; not all the time, every month.

Q. Every pay day?

A. I don't know about pay day, any time he came

there we sent to his father when he say so, when the old

man say so.

,Q. Did the old man speak to you about it?

A. Yes.

Q. How long before that? A. Long time.

Q. When McDonald came to you?'

A. He speak to me pretty near a year ago.

Q. Then Birnie had been getting liquor there for

about a year?

A. I don't know about a year, eleven months.

Q,. Did you speak to your bar-keepers about it?

A. I did, sir.

Q. You knew what provision was in this license,

didn't you—you have a license like this, haven't you?

A. Yes, I have.
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Q. Stating that no liquor should be sold to minors

under this license? A. Yes.

Q. You knew that when you got it?*

A. Yes.

Q. You knew that when you applied for the license

in July, did you call the attention of Archie and Pete

to it? A. To what? i

Q. Tell them that the license would not permit any

selling to minors? A. Yes, I did.

Q. When? A. As soon as we got the license.

Q. You told them that, did you? A. Yes.

Q. Now, what steps did you take after you heard

that the boys had been getting liquor there, to stop it?

A. Well, I tell them I never heard before McDonald

tell me and after McDonald tell me I speak to them and

tell them to stop it; that is all.

Q. Then, before that time, you say your habit of go-

ing to the saloon, when did you go there?

A. Any time I feel like it.

Q. So you had no fixed time to go? A. No.

Q. You went some time every day?

A. Well, yes; every day.

Q. In the day time, or night?

A. Sometime daytime and sometime night-time.

Q. You went there for the purpose of examining the

cash, didn't you? A.

A. Yes, and look after everythingj.

Q. To see what stock was out and what stock to or-

der? A. Yes.
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'

Q. You ordered the stock? A, Yes.

Q. And paid the bills? A. I do, sir.

Q. You went there simply to fi.nd out whether the

cash register checked up with the cash on hand and

what stock was ishort and what you had to buy?

A. Yes.

Q. And that is all the supervision you gave it, isn't

it? A. Well, that's all; yes. <

Q. Now, when Mr. McDonald told you that these

boys had been in the habit of buying liquor there, the

ionly thing you did was to speak to the bar-keepers

about it? A. That's! all.

Q. Did he tell you he had spoken to the bar-keepers

himself about it? A. I don't remember.

Q. Did he tell you he had warned Pete and also

warned Archie and given them notice?

A. He never said anything to me only says you stop

it

—

a complaint against you.

Q. He stopped it? A. Yes.

Q. And when you went to the bar-keepers and told

them to stop it that was the end of your supervision?

A. Yes. ;

Q,. You didn't do anything more than that?

A. No.
I

Ml!:';
Q. You understood that when you gol this license,

you had to be responsible for all that was done on the

premises, didn't you?

(Objected to as not proper crosB-examination.)
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By the COURT.—'You say he was responsible for al I

that was done on the premises; that would refer to par-

ties that had no connection with the premises whatever.

That is all the objection I see to it.

(By Mr. B0Y10E.)

Q. Did you understand that you Wasi responsible for

men that you kept there as bar-keepers in the sale of

liquor? A. Yes.
^

Q. You did understand that? A. Yes.

Q. Then when McDonald spoke to you and said that

these men had been selling to boys and minors you rec-

ognized that you were interested in the matter?

A. Yes.

Q. And all that you did was to go and tell them that

they must not do it? A. That's what I did.

Q. Do you know—you went there at all hours, you

say, day or night—at any time during the day or night

you dropped in—any time? A. Yes.

Q. The saloon was open all day and all night, wasn't

it? A. Yes, except Sunday, sometime.

Q. It was an all-night house? A. Yes.

Q. You didn't close up at night any time?

A. No.

Q. You know some of these boys that have given evi-

dence in this case, don't you? A. I do, yes.

Q. You have seen some of these boys on the premises,

have you not? A. On what?

Q. There at the Slavonian saloon?
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A. No, I didn't.

Q. Never saw one of them there? '

A. I saw only one; he bring some grocery for me

there; we cook in there, you see.

Q. Who was he, what was his name?

A. I don't know.

Q. You say when he brought groceries—did you ever

see him get a drink? A. No.

Q. You never gave him a drink? A. No.

Q. ©0 you ever serve behind the bar at all?

A. I go behind the bar.

Q. Do you ever serve drinks there at all?

A. No.

Q. Do you serve customers when they come up to

the bar?

A. Sometimes when I go in there I have a drink and

somebody else have a drink. That happens once or

twice; treat.

Q. Does anybody ever call for a beer when you are

behind the bar? A. No.

Q. You mean when you say "treat," anybody com-

ing in there you take a drink and treat? A. Yes.

Q. Do you ever treat over the bar?

A. Not much.

Q. You go outside? A. Yes.

Q. The only time you take a drink behind the bar

there is when somebody invites you?'

A. If I feel like it.

Q. But you don't act as a salesman or a bar-keeper?
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A. No, sir.

Q. And the entire business of selling the liquor was

conducted by Archie and Pete? A. Yes.

Q. All the sales were made by them and not by you .'

A. Well, how you mean by me?

Q. The sales, selling to customers in front of the bar

retailing liquor, waiting on customers? A. Yes.

Q. You had known them for a long time when you

put them in charge?

A. Yes, I know them a long time.

Q. Do you mean to say they are not interested with

you there and own no part of the proceeds of that prop-

erty? A. Who do you mean?

Q. Archie and Pete?

A. No, except I pay them wages.

Q. They have no interest in the business?

A. No.

Q. They are not your partners? A. No.

Q. They are your servants and act for you and you

pay them wages, so much a month? A. Yes.

Q. That is all? A. Yes.

Q. Your principal interest in the business was as you

testified in your direct examination to see how the regis-

ter goes—what do you mean by that?

A. I mean how much we cash in.

Q. How much profit was being made in the busi-

ness? A. Yes.

Q. You carried on the business as an investment?

A. Yes.
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Q. As city marshal at Treadiwell, did you look after

minors visiting! saloons there?

(Objected to as not cross-examination, immaterial and

irrelevant for thiis reason: It is simply shown on exam-

ination in chief of the witness, that the witness was

city marshal there for the purpose of showing what po-

sition he had. In the question that is directed to him

in cross-examination is whether he did or did not look

after the visits of minors at Treadwell to the saloons).

By the OOURiT.—^The objection is that it is irrelevant

and immaterial?

By Mr. OOBB.—And not proper cross-examination.

By the COURT.—It might be cross-examination, but

it has no relevancy as to what he did as marshal. I

should say it would be a waste of time to inquire into it.

(By Mr. BOYfCE.)

Q. As city marshal of Tteadwell, you were familiar

with the conditions over at Treadwell and also over at

Douglas?

A. Nlo, I got nothing at Douglas except the saloon.

Q. Where do you live? A. Treadwell.

Q. You have a sialoon in Douglas? A. I have.

Q. You go there every day? A. Yes.

Q. You go to your saloon every day? A. Yes.

Q. Do you go to Douglas and into your saloon and

then leave Douglas? A. Yes.

Q. You are never there except for that purpose?

A. Yes, I sometimes need something and buy it.
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Q. You buy there? A. Yes, what I need.

Q. Are you familiar with the conditions there?

A. Yes.

Q. Did you ever hear of the boys buying liquor or

getting drunk at the Slavonian saloon in Douglas?

(O'bjected to as having been gone into.)

By the OO'UBT.—It has not been gone into. The ob-

jection is overruled. Exception.

A. No, sir, I didn't.

Q. Never did? A. Never did.

Q, You have been there all this time carrying on th-?

business there and never heard of it?

A. Never heard of it.

Q. Did you do anything to superintend the manage-

ment of that business except what you have stated?

Do you understand the question?

A. Yes, I told you no. I do everything there, give

orders and tell the boys what to do and tell them how

to sweep out and everything.

Q. Tell them how to sweep out?

A. Yes, and everything.

iQ. You have told everything you did—^all the super-

intendency of the business that you have is that you are

there an hour a day?

A. Yes, and sometimes an hour and a half.

Q. Sometimes an hour and a half and sometimes

don't (Stay at all.

Q. Yes. You took what was coming to you—take

it home? A. No.
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Q. It don't make any difference where you take it,

but you take it from the building? A. Yes.

Q. And you make the change, etc., put in there what

they need? A. Yes.

Q. And that is all you do with reference to superin-

tending the 'business, isn't it? A. Ye-s.

Redirect Examination.

(By Mr. OOBB.)

Q. With regard to Birnie Noonan, you say he has

been the habit of coming there off and on to get liquoi'

for eleven months? A. Pretty near, yes.

Q. He never paid for it? State how you came to let

him have it?

A. His father came to me, tell me anything he ask

me forto put it in a sack or any other way to carry to

his home. '

\

Q. To carry to his father?

A. Yes, his father pay for that all the time.

Recross-examination.

(By Mr. BOYiOE.)

Q. You say his father paid for it all the time?

A. Yes.

Q. Do you know that all the liquor that was peddled

out to Bernie Noonan from the bar of the Slavonian

saloon was paid for by his father?

A. All he gets there. '

Q,. How do you know that?

A. The boys tell me. /
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Q. You don't know anything about it?

A. I do, I see it on a book and when he pay we

scratch it out.

Q. Do you see Birnie Noonan every time he comes

into the saloon and gets beer and whisky? A. No.

Q. You don't know of your own knowledge whether

he came in and bought beer on his own hook and paid

for it, do you? A. No, sir.

Q. The direction you gave to the bar-keepers there

was to give him such liquor as his father wanted?

A. Yes.

Q. He paid nothing over the bar? A. No.

Q. That wa» paid for by his father? A. Yes.

Q. Any other transactions you don't know anything

about? A. No. '
*

Q. Did you ever tell the bar-keepers not to deliver

liquor for himself to Birnie Noonan until you was no-

tifi,ed by the marshal? A. I didn't.

Q. And it was going on for nine months—two months

ago the marshal notified you—and eleven months ago

Birnie Noonan commenced to get liquor there?

A. Yes.

Q. Who is Mr. Thomas Noonan?

A. He is the foreman of the Treadwell mine.

It is agreed to be admitted by counsel for the Govern-

ment that Mr. Thomas Noonan would testify that he

told the defendant that if Birnie came there to get

liquor to let him have it and it was for him and to let

him have it.
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By Mr. BOYOE.—We will admit that.

By the COURT.—It may be taken asi testimony.

Second Exception.—And thereupon the defendant, be-

fore the argument began, prayed the Court in writing

to instruct the jury as follows:

"Gentlemen of the Jury: Under the law a man is not

responsjible criminally for the act of his employee, un-

less the act of the employee is done with the knowledge

and consent of the employer, or by the employer's direc-

tions, either expressed, or implied. In the case you are

now trying, there is no proof that the defendant him-

self sold any liquor to minors, but such sales, if any,

were made by the defendant's employees. Now, unless

you find and believe from the evidence beyond a reason-

able doubt that the sales, if any, made by the employees,

were so made by the direction of the defendant, either

expressed or implied, or with his knowledge and con-

sent, then you will find the defendant not guilty."

But the Court refused to so instruct the jury, to

which ruling of the Court the defendant then and there

excepted.

And thereupon the Court instructed the jury as fol-

lows:

INSTRUCTIONS OF THE COURT.

Gentlemen of the Jury, the indictment under which

the defendant is now being tried, charges in substance

that Nick Gurvich, at or near Douglas, within said Dis-

trict of Alaska, Division No. One, and within the juri^^

diction of this Court, on the second day of January, in

the year of our Lord, one thousand nine hundred
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and four, and on various' other days, did knowingly, will-

fully and unlawfully after having obtained a license to

retail liquors at Douglas within the District aforesaid,

and while holding bar-room license No. 98-D, issued on

the 12th day of August, 1908, for the period of one

year, sell, give and dispose of certain intoxicating

liquors to certain minors there, being named as follows:

Birnie Noonan, Frank Insley, and other minors to th^

gTand jury unknown. In other words, the indictment

charges that the defendant did knowingly, willfully and

unlawfully sell, give and dispose intoxicating liquors

to minors named Birnie Noonan, Frank Insley, and other

minors to the grand jury unknown.

The statute, or so much thereof as this indictment

seems to have been brought under is part of section

478, of the code, which reads as followis: ^'And no licen-

see in any place shall knowingly sell or permit to be

sold in his establishment any intoxicating liquor of any

kind to any persou under the age of 21 years."

The word "knowingly," used in the statute above re-

ferred to and in the indictment does not refer to selling

liquor, because the licensee having taken out his license

is authorized under the law to sell liquor to persous

generally, but not to persons under 21 years of age; the

word "knowingly," then refers to the persons to whom

the liquor was sold; namely, knowing the person to be

under 21 years of age.

In order to convict under this indictment it is neces-

sary to show that the liquor or intoxicants wias sold of

permitted to be sold with knowledge that the person
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to whom sold or given or permitted to be sold or given

rras under 21 years of age.

TTiird Exception.—And continuing his instructions,

the Court further charged the jury:

''This being accepted as the burden placed upon the

prosecution it is necessary to determine the nature jf

the knowledge that is required under the statute affect-

ing the isale or permission to sell, to the person de-

scribed. Permit, is defined by Webster in the following

language; 'to let through; to allow or suffer to be done;

to tolerate or put up with.' One may permit by giving

express authority to another to do a particular act or

he may allow or suffer the act to be done or tolerated

and may knowingly do so vv^hen under obligation of law

to prevent the act and takes no adequate action or

means to prevent being done that which the law re-

quires him to prevent. In other words, if a man when
required by law to refrain from doing a particular act,

furnisheisi the means to others with which to do that

act which is forbidden by law, and having furnished the

means and placed it in the power of another to do the

act and adopts no adequate means to prevent its being

done, he may be said to knowingly permit the act."

To which said instruction, the defendant then and

there excepted, on the grounds—First: Said instruction

placed upon the defendant an active duty, to guard

against the violation of the law by its employees, which

is not required iby law. Second: It made the defend-

ant criminally liable unless he absolutely prevented his
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employees from selling to minors, which is not the law.

Continuing his instructions, the Court further said:

"Ordinarily, in criminal law a man is not responsible

criminally for the acts of his employees, unless the act

of the employees was done with the knowledge and con-

sent of the employer or by the employer's direction,

either expressed or implied. In the case you are now

trying, there is no proof that the defendant, himself

f

in person, sold any liquor to minors, but such sales, if

any, were made by the defendant's employees. Now,

unless you find and believe from the evidence, beyond

a reasonable doubt th^t the sales, if any, made by em-

ployees were made or permitted to be made by the de-

fendant, either in express terms or implied, or with his

knowledge or consent, you will find the defendant not

guilty.

"The law under which the licensee carries on the busi-

ness of a bar-room or retail liquor dealer requires that

the licensee superintend in person the management of

the business licensed. To superintend in person the

business means that he shall give the same his personal

attention. No one is licensed under the laws of Alaska

to retail liquor except those who comply with the re-

quirements of the statute and the several statutory pro-

visions in making application therefor, and one of the

provisions of the statute is the one above quoted, that

the licensee will superintend in person the management

of the business licensed.

"Persons who have violated the provisions of the

statute under certain conditions are excluded from
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those who can obtain a license. The personal super-

vision apparentlj^ required by the statute is that the li-

censee shall give the business his personal management,

in such a way that he may know and be advised of the

manner in which it is being conducted; that he must

see to it by his personal presence and management that

the law which permits him to barter and sell is not

violated.

"The offense charged is in the nature of a misde-

meanor and under our law 'all persons concerned in the

commission of a crime, whether it be felony or misde-

meanor, and whether they directly commit the act con-

stituting' the crime or aid or abet in its commission, they

in person are principals and to be tried and punished

as such; in misdemeanors, there are no accessories, all

are principals.'

"It is not proved in this case that the defendant in

person did the act complained of. He says to you that

the father of the boy, Noonan, requested him to let the

boy have beer for him, charging it to him (the father),

and to put it in a sack or in some other way, and let

the boy bring it to him; and he tells you further that

he allowed his bar-keepers to deliver the liquor to the

boy for the father and that the father paid for it. This,

in my opinion was not giving of liquor or selling liquor

to the boy; but what does the defendant say in this con-

nection as to selling or permitting to be sold or given

or permitting to be given or sold, to the boy, liquor?

Did he say in this connection that the sale or giving of

liquor to this boy who was known to be a minor, that
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the sale thereof was forbidden by him in his directions

to his employees?

"I am not attempting to repeat to you the evidence of

the defendant, but to call your attention to the matter

testified to by him. You are to recall the exiact testi-

mony of the witness in this behalf for yourselves and

determine for yourselves what was his statement and

what the language used by him, and thereby determine

under the obligations of the law to give his business per-

sonal supervision, whether when the boy Noonan pur-

chased and paid for liquor himself, if you are satisfied

beyond a reasonable doubt that he did purchase and

pay for liquor for himself and for his own use, whether

the defendant knowingly permitted it to be done.

"The jury are instructed that in determining what

facts are proved in this case they should carefully con-

sider all of the evidence given before them, with all

the circumstances of the transaction in question as de-

tailed by the witnesses, and they may fi.nd any fact to

be proved which they think may be reasonably and

rightfully inferred from the evidence given in the case,

although there may be no direct testimony as to such

fact."

Fourth Excei^tion.—The Court then further instructed

the jury as follows:

"It may be necessary for the Court to determine in

this case and to instruct the jury in this behalf, whether

the knowledge of the bar-keepers who were placed in

this saloon for th^ conduct of the business and the sale

of intoxicants was the knowledge of the defendant.
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The Court charges you that when the bar-keepers of the

defendant were selling liquor to minors and others they

were selling it under the license that had been granted

to the defendiant; all sales made in the Slavonian saloon

after the license was granted were sales either lawful

or otherwise, under said license, and if made in viola-

tion of its terms such act or sale or giving away intox-

icants was unlawful and the act of the bar-keeper, the

agent was the act of the principal and in my opinion

under the peculiar language of the statutes of Alaska,

the knowledge of the agents or bar-keepers was the

knowledge of the principal."

To which said instruction, the defendant then and

chere excepted on the ground that under the indictment

m this case, it is not the law that the knowledge of the

agents or bar-keepers is the knowledge of the principal.

The Court then further instructed the jury as follows:

"Did the bar-keepers know these boys were under 21

years of age? They were required at their peril, under

the law, to know and were compelled to use their judg-

ment as to the age of individuals when they presented

themselves before them for the purpose of purchasing

intoxicants. The duty was upon them to determine the

fact from the circumstances as they appeared before

them and the failure to make inquiry in no sense ex-

cuses their laction.

All men are presumed to possess elements of com-

mon knowledge and common knowledge advises all hu-

manity as to whether boys are under the age of 21 years

when such fact comes within their personal observa-
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tion. When these boys presented themselves or any-

one of them for the purchase of intoxicants, if their ap-

pearance was such and the jury so find beyond a reason-

able doubt as to indicate to a person of ordinary ca^

pacity and knowledge that they were 15 or 16 or 17

years of age or under 21 years, then the law will infer

that the person selling had that knowledge which the

statute requires.

Before you can return a verdict of guilty in this case

you must find that the matters charged in the indict-

ment are proved to your satisfaction, beyond a reason-

able doubt. The defendant is entitled to the general

presumption of innocence and that goes with him

throughout the case until overcome by evidence which

satisfies you beyond a reasonable doubt of his guilt.

You will take this case under the construction of the

law as the Court has given it, find your verdict under

the evidence as testified to by the witnesses on the

stand.

In calling attention to any evidence in the case, it is

not the intention of the Court to repeat the testimony

or to have you accept it from the Court; the only object

of the Court in referring to the matter of testimony was

to refer to the substance thereof in such a way as to

direct your attention to the matter at issue under the

law.

You are the exclusive judges of the credibility of

witnesses and the weight to be given to their testimony."

And the above and foregoing were all the instructions

given to the jury.
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The jury having returned a verdict finding the de-

fendant guilty as charged on January 30th, 1904, the

defendant fi.led his motion in arrest of judgment, which

was as follows:

UNITED STATES OF AMERHOA, ^^

vs. f

No. 414-B.

NICK GURVIOH,

Defendant.

Motion in Arrest of Judgment.

Now comes the defendant and moves the Court to

arTest judgment herein upon the verdict of the jury.

—

1st: Because said verdict is void, because rendered by

an illegal jury, said jury being illegal, in that it was

composed of only six persons and not twelve as required

by law.

2d. Because no penalty is provided by section 478 of

the Oriminial Code under which this prosecution is

brought, except one of forfeiture, and such penalty is

illegal and forbidden by law.

MALONY & COBB,

Attorneys for Defendant.

And] on the same day, the defendant filed his motion

for a new trial which was as follows:
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I No. 414-B.

UNITED STATES OF AMBRTOA
vs.

NICK GURVIiCH,
Defendant.

Motion for New Trial.

Now comes the defendant, by his attorneys, and

moves the Court to set aside the verdict of the jury

herein, and grant him a new trial hereof for the follow-

ing reasons, to wit:

Because the Court erred in overruling defendant chal-

lenge to jurors who were shown on their voir dire to

have served on a regular panel of the jury within the

past year, as is more fully shown in the bill of exception.

II-

The Court erred in refusing the instruction to the

jury as prayed for by defendant.

III.

The Court erred in charging the jury as shown in the

last exception of defendant to said charge.

IV.

The Court erred in instructing the jury in effect that

is was the duty of the defendant to adopt adequate

means to prevent his employees from selling liquor to

minors, as pointed out in the second exception to said

charge.
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V.

The Court erred, in submitting to tlie jury the ques-

tion ais to whether defendant knowingly permitted the

sale of liquors to minors as pointed out in the excep-

tions to the charge.

VI.

The Court erred in instructing the jury that knowledge

of the agents of defendant was knowledge of the de-

fendant, as is pointed out in the third exception to the

charge.

VII.

The verdict of the jury is not supported by the evi-

dence in this; that the defendant was charged in the in-

dictment with knowingly selling, etc., and the evidence

concluisively showed that he did not sell and had nx)

knowledge of any sale made to minors by his employees.

MALONY & COBB,

Attorneys for Defendant.

Said motions came on to be heard together, and were

argued by counsel, and after due deliberation had were

by the Court overruled, to which ruling of the Court the

defendant then and there excepted.

Now, on this 29th day of February, 1904, and during

the Decem^ber, 1903, tei*m of court, because the above

matters do not appear of record, I, Melville C. Brown,

the Judge before whom said trial wa® held, do hereb,7

approve and allow the albove and foregoing bill of ex-
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ceptions, and order the same to be fi-led as, and madc>

a part of the record herein.

M. C. BROWN,

Judge.

O. K.—JOHN J. BOYOE,

U. S. Attorney.

Service of the above and foregoing bill of exceptions

is admitted to have been duly made, this 26th day of

February, 1904.

JOHN J. BOYCE,

U. S. District Attorney, for the District of Alaska, Di-

vision No. 1.

[Endorsed] : Original. No. 414-B. In the United

States District Court for Alaska, Division No. 1, at

Juneau. The United States, Plaintiff, vs. Nick Ourvich,

Defendant. Bill of Exceptions. Filed Mar. 4, 1904.

W. J. Hills, Clerk. Malony & Cobb, Attorneys for Deft.

96

Clerk's Certificate to Transcript.

United States of America, ^

District of Alaska, I ss.

Division No. 1. ^

I, W. J. Hills, clerk of the United States District

Court, for the District of Alaska, Division No. 1, do

hereby certify that the above and foregoing and here-

unto annexed 50 pages of typewritten matter, num:bered

from 1 to 50, both inclusive, constitute a full, true and

correct transcript of the record on appeal in the therein
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entitled cause of the United' States vs. Nick Gurvich, No.

414-B, as the same appears on file and of record in mv
office; that the same is in command of the writ of error

issued herein; that this transcript was prepared by me

and the costs of s^aid preparation and this certificate,

amounting to |23 . 00, has been paid to me by attorneys

for aippellant.

In witness wherof I have hereunto set my hand and

affixed the seal of the Court, this 4th day of March, 1904.

[Seal] W. J. HILLS,

Clerk U. S. District Court for Division No. 1, Alaska.

By J. J. Clarke,

Deputy.

In the United S'tates District Court for Alaska, Division

No. 1, at Juneau.

THE UNITED STATES,

vs.

No. 414-B.
NIOK aUR-VICH,

Defendant.

Writ of Error (Original).

The President of the United States to the Honorable

the Judge of the District Court of the United States

for the District of Alaska, Division No. 1, Greeting:

Because in the record and proceedings as also in the

rendition of a judgment of a plea w'hich is in the said

District Court before you, or some of you, between Nick

Gurvich, plaintiff in error, and the United States, de-

fendant in error, a manifest error hath happened, to
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the great damage of the said Nick Gurvich, plaintiff in

error, as by his complaint appears:

We being willing that error, if any hatli been, should

be duly corrected, and full and speedy justice done to

the parties aforesaid in this behalf, do command you,

if judgment be' therein given, that then under your seal,

distinctly and openly, you send the record and proceed-

ings aforesaid, with all things concerning the same, to

the United States Circuit Court of Appeals for the

Ninth Circuit, to gether with this writ, so that you have

the same at the city of San Francisco, State of Cali-

fornia, on the 31st day of March, next, in the said Circuit

Court of Appeals, to be then and there held, that the

record and record proceedings aforesaid, being inspect-

ed, the said Circuit Court of Appeals may cause further

to be done therein to correct that error, what of right,

and according to the laws and customs of the United'

States should be done.

Witness the Honorable MELVILLE W. FULLER,

Chief Justice of theSupreme Court of the United States,

the 1st day of March, in the year of our Lord one thou-

sand nine hundred' and four. '

[Seal] W. J. HILLS,

Clerk of the United States District Court for the Dis-

trict of Alaska, Division No. 1.

By J. J. Clarke,

' Deputy,

Allowed by: M. C. BROWN,
District Judge.
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Service of the above and foregoing writ of error and

receipt of a copy thereof is hereby admitted this 1st

day of March, 1904.

JOHN J. BOYOE,

U. S. District Attorney for Alaska, Division No. 1.

[Endorsed]: Original. No. 414-B. In the United

States District Court for Alaska, Division No. 1, at Ju-

neau. The United States, Plaintiff, vs. Nick Gurvich,

Defendant. Writ of Error. Filed Mar. 1, 1904. W. J.

Hills, Oerk.

In the Urvited States District Court for Alaska, Division

No. 1, at Juneau.

THE UNITED STAO^ES,

vs.

) No. 414-B.
NICK GURVIOH,

Defendant.

Citation in Error (Original).

The United States of America—ss.

The President of the United States to the United

States, and to the Honorable JOHN J. BOYCE,

United States District Attorney for Alaska, Divi-

sion No. 1, Greeting:

You hereby cited and admonished to be and appear at

a United States Circuit Court of Appeals for the Ninth

Circuit, to be holden at the city of San Francisco, in

th^ State of California, within thirty days from the

date of this writ, pursuant to a writ of error filed in
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the clerk's office of the United State's District Court for

Alaska, Division No. 1, wherein Nick Gurvich is plaintiff

in error and the United States are defendants in error,

to show cause, if any there be, why the judgment in

said writ of error mentioned, should not be corrected

and speedy justice should not be done to the parties in

that behalf.

Witness the Honorable MELVILLE W. FULLER,

Chief Justice of the Supreme Court of the United States,

this 1st day of March, A. D. 1904, and of the Indepen-

dence of the United States, the one hundred and twenty-

eighth.

M. C. BROWN,

Judge of the United States District Court for Alaska,

Division No. 1.

[Seal] Attest: W. J. HILLS,

''' ""'''"- '1^ Clerk.

By J. J. Clarke,

' Deputy.

Service by copy of the albove and foregoing citation

in error is admitted to have been made this 1st day of

March, 1904.

JOHN J. BO^CE,

United States District Attorney for Alaska, Division

No. 1. '

[Endorsed]: Original. No. 414-B. In the United

States District Court for Alaska, Division No. 1, at Ju-

neau. The United States, Plaintiff, vs. Nick Gurvich,

Defendant, atation in Etrror. Filed Mlar. 1, 1904.

W. J. Hills, Clerk.
(
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[Endorsed]: No. 1046. United States Circuit Court

of Appealsi for the Ninth Circuit. Nick Gurvfch, Plain-

tiff in Error, vs. The United States of America, Defend-

ant in Error. Transcript of Record. Upon Writ of

Error to the United States District Court for the Dis-

trict of Alaska, Division No. 1.

Filed March 11, 1904.

F. D. MONOKTON,

Clerk.

In the Umted States Circuit Court of Appeals for the Ninth

Circuit.

NICK GURVICH,

Plaintiff in Error,

vs.

THE UNITED STATES,

Defendant in Error.

Petition for the Allowance of a Supersedeas and Order

Granting Same.

To the Honorable the Judge of said Court:

The petition of Nick Gurvich, plaintiff in error in the

above eause, respectfully shows: That on the 24th day
of February, 1904, in the United States District Court
for Alaska, in a criminal cause wherein the United

States was plaintiff and this petitioner was defendant,

your petitioner was adjudged guilty and sentenced.

That afterwards on March 1st, 1904, this defendant filed

and presented to the judge of said District Court, his

petition for a writ of error and the allowance of a su-
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persedeas, a true copy of which is hereto attached and

made a part hereof. That said petition was heard on

said day, and the said Court allowed said writ of error,

but expressly refused to fix the amount of security for

a supersedeas or to allow any supersedeas to the judg-

ment and sentence aforesaid, or in any manner to sus-

pend the execution of such sentence and judgment pend-

ing the decision of said writ of error by this Honorable

Court. That a true copy of said order is hereto at-

tached and made a part hereof.

Your petitioner further showis that a complete tran-

script of the record from the said District Court, is on

file in this Honorable Court, showing service of the

citation, and all proper steps for the removal of said

cause into this Honorable Court, and reference is here

made to Said transcript for all the particulars therein

contained.

Your petitioner tenders herewith a bond in the sum

of |1,500, conditioned as required by law and the prac*

tice of this Court, which sum is amply sufficient to se-

cure the defendant in error, in the event of the aflflrm-

ance of said judgment by this Court.

Wherefore your petitioner prays that this Honorable

Court will be pleased to grant him a writ of supersedeas

or order, isuspending and staying said judgment pend-

ing the hearing of the writ of error hearing; and your

petitioner will ever pray.

LORENZO S. B. SAWYEIR and

,
MALONY & COBB,

Attorneys for Plaintiff in Error.
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On filing' the foregoing petition and the bond therein

mentioned it is ordered that said petition be and the

same hereby is granted, and all proceedings upon the

judgment of the lower court stayed pending the writ

of error in the United States Circuit Court of Appeals.

W'M. B. CILBElRT,

WM. W. MOKROW,
Circuit Judges.

THE UNITED STATES,

vs.

\ No. 414-B.
NICK GUBVIOH,

Defendant.

Petition for Writ of Error.

Nick Gurvich, defendant in the above-entitled cause,

feeling himself aggrieved by the verdict of the jury,

and the judgment entered on the 24th day of February,

1904, comes now by Malony & Cobb, fiis attorneys, and
presents herewith his assignments of error and peti-

tions the Court for an order allowing said defendant to

prosecute a writ of error to the Honorable the United
States Circuit Court of Appeals, for the Ninth Circuit,

under and according to the laws of the United States,

in that behalf made and provided, and also that order

be made fixing the amount of security which the de-

fendant shall give and furnish upon said writ of error,

and that upon the giving of such security all further

proceedings in* this Court, be stayed and suspended un-
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til the determination of said writ of error by the Unite'J

States Oircuit Court of Appeals for the Ninth Circuit.

And your petitioner will ever pray.

MALONY & COBB,

Attorneys for Defendant.

At a stated term, to wit, the December term, 1903, of

the United States District Court for the District of

Alaska, Division No. 1, held at the courtroom in

the City of Juneau, Alaska, on the 1st day of March,

1904. Present, the Honorable M. C. BEOWN, Dis-

trict Judsre.

THE UNITED STATES,

vs.

NICK GURVICH.

Order Allowing Writ of Error.

Upon motion of Malony & Cobb, attorneys for defend-

ant, and upon filing a petition for a writ of error and

an assignment of errors, it is ordered that a Tvrit of

error be, and hereby is, allowed to have reviewed in

the United States Orcuit Court of Appeals for the

Ninth Circuit the judgment heretofore rendered herein;

but the Court declines to fix the amount of bond on such

writ, or to approve any bond to operate as a superse-

deas to the judgment herein. And the defendant is

allowed twenty days to present his application for su-

persedeas to the Honorable the Circuit Court of Appeals

for the Ninth Circuit, and shall serve notice of such ap-
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plication on the United States District Attorney for

Alaska.
;

M. C. BROWN,
Judge.

Service of a copy of the within application is admitted
this 4th day of March, 1904.

JOHN J. BOYCE,
U. S. Diistrict Attorney for Alaska, Division No. 1.

[Endorsed]
:
No. 1046. In the U. S. Circuit Court of

Appeals for the Ninth Circuit. Nick Gurvich, Plaintiff

in Error, vs. The United States, Defendant in Error.

Petition for the Allowance of a Supersedeas. Filed

Mar. 17, WM. F. D. Monckton, Clerk.

In the United States District Court for Alaska, Division

No. 1, at Juneau.

THE UNITED STATES,

vs.

, No 414-B
NICK GURVICH.

1Defendant.

Supersedeas Bond.

Know all men by these presents, that we, Nick Gur-

vich, as principal and George Keyruge and G. M. Jang-

lar, as sureties, are held and firmly bound unto the

United States of America, in the full sum of fi.fteen

hundred Dollars, to be paid to the said United States

of America, to which payment, well and truly to be
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made, we bind ourselves, our heirs, executors, and ad-

ministrators, jointly and severally by these presents.

Sealed with our seals, and dated this 2d day of March,

A. D. 1904. \

Whereas, lately at the December, 1908, term of the

District Court of the United States for the District of

Alaska, Division No. 1, in suit depending in said Couri:

between the United States of America, plaintiff, and

Nick Gurvich, defendant, a judgment and sentence was

rendered against the said Nick Gurvich, and the said

Nick Gurvich has obtained a writ of error from the

United States Circuit Court of Appeals for the Ninth

Circuit, to reverse the judgment and sentence in the

suit aforesaid, and a citation directed to the said UniteS

States of America, citing and admonishing the United

States of America to be and appear in the United State*

Circuit Court of Appeals, for the Ninth Circuit, at the

city of San Francisco, State of California, on the 31sr.

day of March, 1904, which citation has been duly served.

Now, the condition of the above obligation is such

that if the said Nick Gurvich shall appear in the Uniteu

States Circuit Court of Appeals for the Ninth Circuii;

on the said 31st day of March, 1904, to be held at the

city of San Francisco, State of California, and from

day to day and term to term, and from time to time,

until finally discharged therefrom, and shall abide by

and obey all orders made by the said United States

Circuit Court of Appeals for the Ninth Orcuit in said

cause, and shall surrender himself in execution of the

judgment and sentence appealed from as said Court
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may direct, if the judgment and sentence of the staid

District Court ag-ainst him shall be affirmed by the

United States Circuit Court of A'ppeals for the Ninth
Circuit, shall be affirmed, then the above obligation

shall be null and void, else to remain in full force, vir-

tue and effect.

NICK GURVICH.

GEORGE KEYRUGE.
G. M. JANGLAR.

United States of America, \

District of Alaska. ( *

'

George Keyruge and G. M. Jianglar, sureties who have

subscribed the albove and foregoing bond, being first

duly sworn, each for himself, and not one for the other,

depose and says: I am a resident and householder of

the District of Alaska, and am not an attorney or coun-

sellor at law, marshal, deputy marshal, commissioner,

clerk of any court, or other officer of any court, and am
worth the sum of fifteen hundred dollars, over and

above all my debts and liabilities and exclusive of prop-

erty exempt from execution.

G. M. JANGLAR.
GEORGE KEYRUGE.

Subscribed and sworn to before me this 2d day of

March, A. D. 1904.
,

[Notarial Seal] J. H. COBB,

Notary Public in and for Alaska.

[Endorsed]: Supersedeas Bond. Filed Mar. 17, 19<M.

F. <D. Monckton, Olei^k.



The United States of America. 61

In the United States District Court for the District of Alaska,

Division No. One.

UNITED STi^TES^

vs. >

NIOK GURVIOH,^

Opinion on Application of Defendant for Writ of Error and

Supersedeas Bond.

This prosecution was brought under section 478 of

Carter's Code, which provides that no licensee in any

place shall knowingly sell or permit to be sold in his

establishment any intoxicating liquor of any kind to

any person under the age of 21 years, under the penalty

upon due conviction thereof of forfeiting such license,

and no person so forfeiting his license shall again be

granted a license for the term of two years.

It will be observed that the only penalty attached to

the offense here charged; namely, selling liquor to per-

sons under 21 years of age, is the forfeiture of the li-

cense theretofore granted. Suppose the Court has not

erred in the trial of this ease and the defendant is per-

mitted to give a supersedeas bond and the proceedings

of this court on review by the court of errors should be

affirmed; still the licensee would continue the business

he is now engaged in and the term over which the li-

cense runs would expire before this case can be pre-

sented to the A*ppellate Court and the question of error



^2 Nick Gurvich vs.

determined by that court. Thus the section of the stat-

ute under such conditions would become nugatory and
the defendant escape the penalty attached to his act

simply by giving this bond land by taking his case to the
Court of Appeals. Is it possible thiat the Congress of

the United States intended that their act punishing this

offense, if it can be called a punishment, should be made
nugatory and avoided by the act of the person who shall

violate the terms of his license? I cannot so construe
the statute.

Under the law providing for licenses, section 465 pro-

vides that the party desiring a license shall file a peti-

tion and shall set forth the various matters stated in th<i

fii'st, second, third, fourth, fifth and sixth subdivisions
of said section. Section 466 provides that under a li-

cense issued in accordance with this act no intoxicatino-

liquors shall be sold, given or in any way disposed of
to any minor or intoxicated person or to an habitual
drunkard. The duty of issuing licenses devolves upon
the court or Judge. (See Sections 464-5-7.)

Under our statute the Judge of this court deemed it

necessary to print across the face of the licenses the

conditions under which they were issued and the prohi-

bitions of the statute were endorsed or printed acros;^

the face of the license in red ink so that everyone ob-

taining the same might see and understand; and among
the conditions it was stated tbait no intoxicating liquors

should be sold or given or in anywise disposed of to
any minor, Indian or intoxicated person or to an habit-

ual drunkard, and that no female or minor or person
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convicted of crime sliould furnish or distribute any in-

toxicating liquors to any person or persons.

Section 473 provides that any person having obtained

a license under this act vrho shall violate any of its pro-

visions shall upon conviction of any violation, be fined,"

etc., etc.
;

It will be oibserved that subdivision 5 of section 465

provides that the party applying- for a license shall

state that he intends to carry on such business for him-

self and not as an agent of any other person, and if so

licensed he will carry on such business for himself 'and

not as agent for any other person.

The issuing of licenses or persons to whom issued

and the conditions under which issued are matters to

be determined by the Judge or the court, as well as de-

priving a party to whom a license has been issued of

the same for the violation of its terms. Under the pe-

culiar law we are required to enforce, I am of the

opinion that the procedure under section 478 and the

trial thereby provided for, is a proceeding to inform

the court or Judge as to whether the person who has

received a license is violating the terms or permitting

to 'be violated the terms thereof so that he may set

aside and have forfeited the license before issued; tha:

it from such procedure the Court is of the opinion that

the person to whom license has been issued is an im-

proper one to conduct the liquor business that it is a

matter wholly for the Court to set his license aside and

that no appeal or error lies from the Court's decision,

but I will allow the writ of error in tEis case in order
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that the higher court may pass upon the matter, but

I decline to accept the supersedeas bond.

Dated, Juneau, March 1st, 1904.

;
M.C.BROWN,

Judge.

[Endorsed]: No. 41:4-B. United States vs. Nick Gur-

vich. Opinion on Ajpplication of DefeiKlant for Writ
of Error and Supersedeas bond. Filed Mar. 14, 1904,

as of March 1, 1004. W. J. Hills, Clerk.

United States of America^

First Division,

i,

District of Alaska.
t

i

The above is a true copy of opinion on application of

defendant for v^^rit of error and supersedeas bond made

by the above court on the 1st day of March, 1904.

Witness my hand and the seal of said Court this 14th

day of March, 1904.
f

[Seal] W. J. HJILLS,

Clerk.

By J. J. aarke,

Deputy.

[Endorsed]: No. 1046. United States Circuit Court

of Appeals for the Ninth Circuit. Nick Gurvich vs. The

United State® of America. Opinion on Application of

Defendant for Writ of Error and Supersedeas Bond.

Filed March 21, 1904. F. D. Monekton, aerk.

(S,&->-^^n^i^.^t<.^.^ 4>^^4i^A^/ay


